Pension fund wins right to sue JSE for loss   

THE Joint Municipal Pension Fund (JMPF) has won the legal right from the

high court to try and sue the JSE for the R1,9bn the fund lost when trading

on the maize futures market in 2003. 

If the case goes against the JSE it will set a nasty precedent that would

seem to overthrow the "buyer beware" principle of the market - this

principle advocates that investors do their homework and take cognisance of

the risks before putting cash into dicey investments.

A final ruling against the JSE would also suggest that the exchange would

have to know the history, context and legality of every one of the thousands

of trades that goes through its market on any given day.

JSE company secretary Gary Clarke said yesterday the exchange did not

believe there was any merit to the case. He did not want to give away too

much of the defence's argument but said the JSE did not regulate pension

funds. 

The Financial Services Board (FSB), which is another of the more than 25

defendants that the JMPF wants to sue, could use the same sort of argument,

pointing rather to the Registrar of Pension Funds.

The trouble began in October 2002 when the JMPF's appointed adviser, WJ

Morgan & Associates, dabbled in maize on the South African Futures Exchange

(Safex). Between October and January the maize price crashed . 

The JMPF said it did not know that its broker, WJ Morgan, was risking so

much of the fund's money in the dangerous futures market. When it comes to

pension fund monies the law stipulates that only 2,5% of a pension fund's

holdings can be risked in the futures market. The JMPF alleges the JSE knew,

or should have known, what was happening and should have warned the pension

fund. 

Both the JSE and the FSB have tried to stop the case from getting to court,

which is standard legal practice when faced with such a large claim. 

"Courts loathe to end a claim at that early stage," said Clarke. "We were

disappointed but had an inkling that it wouldn't go our way."

The ruling on whether the FSB would be sued has yet to be read, but Clarke

felt it would probably go "along the same lines".

Judge Willie Hartzenberg said in his judgment that, for the JSE to be found

legally liable for the economic loss suffered by the JMPF, the exchange's

act or omission would have to be found to have been unlawful, culpable, the

legal cause of the loss, and to have caused harm. It would have to be

established that there was a close relationship between the JMPF and the

JSE, and that there was a duty on the JSE to avoid the loss and to show

care.

If the JSE, amid other defendants , were found guilty and fined up to

R1,9bn, Clarke said the exchange was insured but not to the tune of almost

R2bn.

The JSE has so far refused to provide documents to the JMPF regarding its

own disciplinary proceedings against WJ Morgan. These documents, said the

judge, "may shed light on the question of when and who on behalf of the JSE

became aware of Morgan's misconduct and to what extent the JSE was

informed".

The documents would probably become available at the trial but Clarke said

that it could be two to three years before the complex case was concluded.
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